
DepartmentofFinancial andProfessionalRegulation
Division of Insurance

IN THE MATTER OF:

CHRISTIAN CARE MINISTRY
And

CHRISTIAN CARE MEDI-SHARE
And

ROBERTY. BALDWIN
President,ChristianCareMinistry
P. 0. Box 120099
WestMelbourne,Florida 32912-0099

HEARINGNO. 07-HR-0266
AND/OR SUBSIDIARY OR
AFFILIATED COMPANIES

ORDER

I, Michael T. McRaith,DirectoroftheIllinois Division ofInsurance,hereby
certify thatI havereadtheentireRecordin thismatterandtheheretoattachedFindings
ofFact,Conclusionsof Law, andRecommendationsof theHearingOfficer, Timothy
M. Cena,appointedanddesignatedpursuantto Section402 oftheIllinois Insurance
Code(215ILCS 5/402)to conducta Hearingin theabove-captionedmatter. I have
carefully consideredandreviewedtheentireRecordoftheHearingandtheFindingsof
Fact,Conclusionsoflaw andRecommendationsoftheHearingOfficer attachedhereto
andmadeaparthereof.

I, Michael T. McRaith,DirectoroftheIllinois Division ofInsurance,beingduly
advisedin thepremises,do herebyadopttheFindingsof Fact,ConclusionsofLaw and
RecommendationsoftheHearingOfficer asmy own, andbaseduponsaidFindings,
ConclusionsandRecommendationsenterthefollowing Orderundertheauthoritygranted
to meby ArticlesVII andXXIV oftheIllinois InsuranceCode(215 ILCS 5/121 etseq.
and5/401 et seq.)andArticle X ofthe Illinois AdministrativeProcedureAct (5 ILCS
100/10-5et seq.). In addition,my reviewofthefactspresentedin thehearingofthis



matterestablishesthat theRespondentreceivesmoneyfrom individualparticipants,pools
thatmoneywith amountsreceivedfrom othermembers,andplacesall of thosereceipts
into a singletrust fundunderRespondent’scontrolfrom whichmedicalexpensesand
benefitsarepaid. Thisrisk-poolingactivity by theRespondentis furtherevidencethat
theRespondentis transactingtheinsurancebusinessin this state.

This Orderis a FinalAdministrativeDecisionpursuantto the Illinois
AdministrativeProcedureAct (5 ILCS 100/1-1et seq.). Further, thisOrder is appealable
pursuantto theIllinois AdministrativeReview Law (735 ILCS 5/3-101et seq.).

NOW IT IS THEREFORE ORDERED THAT:

1) TheRespondent’sMotion to Recuseis denied;

2) TheCeaseandDesist Orderpreviouslyissuedon March 19, 2007 in this
matter,is madepermanent;and

3) TheRespondent,ChristianCareMinistries,shallpay,within 35 daysof
thedateofthis Order,thesumof$1,737.50ascostsofthis proceeding,
directlyto theIllinois Division ofInsurance,Tax andFiscalServicesUnit,
320 W. WashingtonSt.,

4
th Floor, Springfield, Illinois 62767.

DEPARTMENTOF FINANCIAL AND
PROFESSSIONALREGULATION ofthe
Stateof Illinois;

DIVISION OF INSURANCE

Date: - /~Y ___________________

Michaelt McRaith
Director
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Departmentof Financial andProfessionalRegulation
Division of Insurance

HEARING NO. 07-HR-0266

FINDINGS OF FACT, CONCLUSIONS OF LAW
AIND RECOMMENDATIONS OF THE

HEARING OFFICER

Now comesTimothy M. Cena,HearingOfficer in theabovecaptionedmatterand

herebyoffers his Findings of Fact, Conclusionsof Law and Recommendationsto the

Directorof Insurance.

FINDINGS OF FACT

PROCEDURALDOCUMENTSAND THE EVIDENCEPRESENTEDAT HEARING

1) On March 19, 2007, the Illinois Directorof Insurance,Michael T. McRaith,

(Director) issued an Order to Ceaseand Desist to Christian Care Ministry

(CCM), Christian Care Medi-Share(CCMS) and Robert Y. Baldwin and k
subsidiaryor affiliated companies(Respondents)(HearingOfficer Exhibit #

2). TheOrder to Ceaseand Desist wasreceivedby theRespondentsat their

addressin West Melbourne, Florida (see the U.S.P.S. Domestic Return

ReceiptCard attachedto HearingOfficer Exhibit # 2). TheOrderrequiredthe
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Respondentsto immediatelyceaseand desistany and all practicesinvolving

Christian Care Medi-Sharewhich allegedly pu1~portto provide insurance

benefitsto the residentsof the Stateof Illinois. The Order also containeda

Notice of Hearing,as is requiredby Section401.1 of the Illinois Insurance

Code(215 ILCS 5/401.1),settinga Hearingdateand location for evidenceto

be takenin this matter,on April 12,2007 attheOfficesoftheIllinois Division

of Insurance(Division) in Springfield, Illinois.

2) JosephT. Clennonfiled aNoticeofAppearanceasCounselfor theDivision in

this matter(HearingOfficer Exhibit # 2).

3) Timothy M. CenawasappointedasHearingOfficer in thismatterby Orderof

theDirector,datedMarch 19, 2007 (HearingOfficer Exhibit # 1).

4) On April 3, 2007, Kirk Petersenand SteveW. Kinion filed an Entry of

Appearanceon behalfoftheRespondents(HearingOfficerExhibit # 3).

5) On April 5, 2007, the Respondentsfiled Motions for Continuance and

Discovery(HearingOfficer Exhibits #4 and# 5).

6) On April 11, 2007, the Hearing Officer issued an Order granting the

Respondents’Motions for Continuanceand Discovery. The Hearing was

continueduntil June27, 2007(HearingOfficerExhibit # 6).

7) On April 5, 2007,the Respondentfiled aMotion to PartiallyStaytheOrderto

CeaseandDesist(HearingOfficerExhibit # 7).

8) On April 12, 2007, the Division filed a ResponseOpposingthe Motion to

PartiallyStaytheOrderto Ceaseand Desist(HearingOfficer Exhibit # 8).
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9) On April 13, 2007, the Director issued a Order denyingthe Respondents’

Motion to Partially Stay. The Director also in that Order rescindedthe

HearingOfficer’s April 11, 2007 Order and set the matterfor Hearing on

April 20, 2007(HearingOfficerExhibit # 9).

10) OnApril 16, 2007,theRespondentsfiled aMotion for ContinuanceandFiling

ofObjections(HearingOfficer Exhibit # 10).

Ii) On April 16, 2007, the Director issued an Order granting the Motion for

Continuanceandcontinuedtheproceedinguntil May 3, 2007(HearingOfficer

Exhibit# 11).

12) On April 30, 2007, the Respondentsfiled an Answer and Affirmative

Defensesin thismatter(HearingOfficer Exhibit # 12).

13) TheHearingin thismatterwasconvenedonMay 3, 2007,at 10:00AM, at the

Division’s Offices in Springfield, Illinois at which time werepresentTimothy

M. Cena, Hearing Officer; JosephT. Clennon, on behalf of the Division;

Steve Kinion, on behalf of the Respondents;and Robert Y. Baldwin,

Respondent.

14) Theevidencepresentedat theHearingin this matterby theDivision consisted

of 26 pieces of documentaryevidence. The evidencepresentedby the

Division includesthefollowing:

A) On September6, 2005, in the Circuit Court of the Nineteenth

JudicialCircuit, LakeCountyIllinois, in Case# 05 L 740, Plaintiff

GeorgeannaGuritz filed a Verified Complainant at Law alleging

thattheDefendantin that case,ChristianCareMedi-Share,breached

its contractto providehealthcarebenefitsto thePlaintiff. In Count

II ofthe Complaint,thePlaintiff allegedvexatiousandunreasonable
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denial of claim in violation of Section 155 of the Illinois

InsuranceCode(215 ILCS 5/155). TheDefendant filed a Motion

to DismissCount II of the Complaintarguingthat the Medi-Share

program is not an insurance policy pursuant to which the

Defendantwasrequiredto indemnifythePlaintiff.

TheCourtdeniedtheMotion, statingthat “althoughtheDefendant’s

guidelinesdeny it offers insurance,the court finds the complaint if

proved,would state a causeof action for vexatiousdenial of an

insuranceclaim.” In it’s analysisthe Court statedthat “this Court

finds it difficult to characterizeMedi-Shareas merely a needs

sharing program.” The Court cited Griffin Systems, Inc. v.

Washburn,153 Ill. App. 3d 113 (1st Dist. 1987)asthe leadingcase

in Illinois regardingthe issue of what constitutesinsurance.The

Court discussedthe four-prong test developed in Griffin and

concludedthat thefactsof thecaseindicatedthat all fourpartsofthe

testhadbeensatisfied.

Thecase,however,wasdismissedprior to final adjudication,when

the parties agreedto enterMediation (see Division Exhibit # 1).

Therefore,no final decision on the specific insurancequestion,

outsideof the Court’s statementsregardingthe Motion to Dismiss,

washad.

B) On March 21, 2007, the OklahomaInsuranceDepartment(OlD)

filed with the Insurance Commissioner of the State of

Oklahoma(Commissioner) an Application for EmergencyCease

and Desist Order alleging that CCMS, was pursuant to

Oklahomalaw, doing an insurancebusiness in that State (see

Division Exhibits # 2 and # 4). Attached to the Application as

Exhibit B wasa Decisionfrom the District Court of CreekCounty,
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State of Oklahoma,Bristow Division, in Case# B-CJ-2006-067,

Bowmanv. Medi-Shareet. al. holdingthe CCMS was involved in

the offering of contractsof insurancewhich werenot exemptfrom

regulationby theOlD.

C) In February of 2006, Michael Rowden filed an action against

CCMS in Montana’sFirst JudicialDistrict Court, Lewis and Clark

County, Cause# BDV-2006-109, Michael Rowden v. American

EvangelicalAssociation et. al. alleging the Defendants’ failure to

pay insurancebenefitsowedto Rowden(seeDivision Exhibit # 3).

In ruling on Rowden’sMotion for SummaryJudgmenton the issue

of whether,asamatterof law, that theMedi-Shareprogrammeets

thedefinition ofinsurancein Montana,and that Medi-Shareis an

unauthorizedinsurer, theCourtheld that theMotion mustbegranted

in that thereis no genuineissueofmaterial fact that Medi-Shareis

transactingthebusinessof insurancein Montana.

The Court, in its ruling, referredto a SouthDakota court decision

in the SecondJudicial District of South Dakota, Case# 04-492,

S.D. 2006, Bosch v. Christian Care Medi-Share,in which it was

heldthat Medi-Shareis insuranceasamatterof law.

D) On July 19, 1999,theStateof Wisconsin,through its Insurance

Director, enteredinto a StipulationandConsentOrderwith CCMS

in which it was agreedthat CCMS would operatein compliance

within the statutoryrequirementsfor exemptionby Section600.01

(1)(b) 9 of the Wisconsin Statutes (see Division Exhibit # 5).

The Order,in part, requiredthat CCMS providea disclaimerto its

membersand applicantsfor membership in Wisconsin indicating

that the programdoesnot guaranteethat a member’smedicalbills
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will be paid and further, that the program should never be

consideredasa substitutefor an insurancepolicy.

E) On April 4, 2003, the Commonwealthof PennsylvaniaInsurance

Departmentthroughits Director, issueda letter to CCMS indicating

that the Departmenthad discontinuedits investigation of CCMS

basedupon written CCMS representationsthat modifications had

been madeto CCMS operationsin Pennsylvaniain light of the

requirementsof Section 1003 of the InsuranceDepartmentAct, 40

PS 23 (seeDivision Exhibit # 6). CCMS also agreedto removeall

objectionablestatementscontainedon it’s website regardingthe

State of Pennsylvania.Section 40 PS 23 contains a disclaimer

similar to thedisclaimerreferencedin 14 (D) above.

F) On January18, 2007, in the Commonwealthof Kentucky, Franklin

Circuit Court, Division 11, in Civil Action # 02-CI-00837,

Commonwealthof Kentucky vs. E. John Runhold dba Christian

CareMinistry and Medi-Share,theCourtissuedFindings of Fact,

Conclusionsof Law and Final Orderholding that under Kentucky

law “for an insuranceagreementto be consideredinsurance,there

mustbe is (sic) risk shifting” (seeDivision Exhibit # 7). TheCourt

furtherheldthat asthereis no risk shifting in the CCMS agreement,

“it cannotbe construed as a contract of Insurance” under

Kentucky law. The Court further held that the CCMS program

fits “squarely” within a Kentucky statute exempting religious

groupsfrom therequirementsoftheKentuckyInsuranceCode.

G) The Division offered as evidencein this matter, and which were

acceptedinto theRecordby theHearingOfficer Division Exhibits #

10-# 17:
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i) A 1/30/07 email from CCMS to TheresaBlash describing

the CCMS healthcareprogram( Exhibit # 10);

ii) Thirteenpagesof CCMS advertisingpublishedin various

media(Exhibit # 11);

iii) A transcriptofaCCMS radiocommercial(Exhibit # 12);

iv) An Agency Agreement between the Lloyd Daniel

CorporationandCCMS (Exhibit # 13);

v) A CCMS MarketingAudit Contract(Exhibit # 14);

vi) A five page description by a CCMS employeeof the

CCMS NeedsSharingProcess(Exhibit # 15);

vii) A CCMS memberinformationrequest(Exhibit # 16);

viii) A CCMS NeedReportForm (Exhibit # 17).

H) On August 25, 2006, CarlsonFrederick and Company,Certified

PublicAccountantspresentedto theAdministrativeBoardof Elders

of the American Evangelistic Association (the predecessorof

CCMS) an IndependentAuditors’ Report, auditing the combined

financial position of the American EvangelisticAssociationas of

June30, 2006(seeDivision Exhibit 18);

I) In August2006, CarlsonFrederickand Companypresentedto the

TrusteesGroupMajor Medical SharingTrust on behalfofChristian

Ministries an IndependentAuditor’s Report auditing the financial
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position of Group Major Medical Sharing Trust on behalf of

ChristianMinistriesasofJune30, 2006(Division Exhibit # 19);

J) On August 6, 1993, Christian CareMinistry (CCM) enteredinto a

Letterof Agreementwith Larry Gaskill in which the partiesagreed

that Gaskill would performThird PartyAdministrator(TPA) duties

onbehalfofCCM (Division Exhibit # 20);

K) On June 19, 2006, CCM and Cypress Benefit Administrators

(Cypress) entered into a Contract in which Cypress agreed to

perform claims processingon behalfof CCM (Division Exhibit #

21);

L) On June1, 2006, AEA International Inc. (AEAI) and Multi Plan

Inc., a PreferredProviderOrganization(PPO),enteredinto contract

in which Multi-Plan Agreedto allow CCM accessto Multi Plan’s

network of facility and health careproviders (Division Exhibit #

22);

M) On May 7, 1997, CBA Administrative Services(CBA), a Third

Party Administrator(TPA), and BeechStreetCorporation(Beech)

entered into a contract in which Beechagreedto allow CBA to

accessBeech’s network of preferredprovider (a discountedPPO

rateprogram)(Division Exhibit # 23);

N) CCMS maintains and utilizes an ‘underwriting manual’, which

purportsto indicatethe level of CCMS programcoverage,or lack

thereof,for variousmedicalconditions(Division Exhibit # 24);

0) The Division of Insurancereceived multiple letters and email

communicationsfrom Illinois citizensexpressingconcernover the

8



Division’s decisionto issuea Ceaseand Desist Orderin this matter

(Division Exhibit # 25);

P) On May 23, 2006, RespondentRobert Baldwin sent an email to

Kevin Camilli explaininganew ‘executivebenefit’ approvedby the

‘ExecutiveCommittee’on March 29, 2005which waivedall CCMS

programpre-existingcondition requirementsfor the membersofthe

CCMS executivestaff(Division’s Exhibit # 26);

15) The evidencepresentedby the Respondentsat the Hearing in this matter

consistedof eight piecesof documentaryevidenceand the testimonyof six

witnesses.The documentaryevidencepresentedby the Respondentsincludes

thefollowing:

A) The Affidavit of Harry Ramey,a memberof the Illinois Houseof

Representatives,attesting to a telephone conversationthat the

Affiant hadwith the Illinois Directorof Insuranceon or aboutApril

13, 2007 regarding CCMS. The Respondentscharacterizedthe

Affidavit asprovidingevidenceofthe Director’sbiasin this matter.

The HearingOfficer declinedto acceptRespondents’Exhibit # 1

into the Recordat thetime it wasoffered,reservingaruling until the

preparationof this Report. TheHearingOfficer concludesthat the

Exhibit is admissible and hereby enters it into the Record as

RespondentsExhibit # 1;

B) CCMS provides to all of its prospectivemembersa packet of

materials,referredto by CCMS asFlight One,containinga cover

letter to the prospectivemember,a DisclaimerNotice requiredby

certainStatesto bepresentedto prospectivemembers,anda CCMS

GuidelinesBooklet (RespondentsExhibit # 2);
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C) The Respondentspresented28 Affidavits for considerationin this

matterfrom Illinois residentmembersofCCMS. All of theAffiants

attestedto their satisfactionwith the program,as well as,to their

belief that CCMS was not requiredto pay or reimbursethem for

theirmedicalexpenses(RespondentsExhibit # 3);

D) Once an individual becomesa member of CCMS, that person

receives in the mail a ‘Welcome Packet’ from CCMS (see

RespondentsExhibit # 4). The Welcome Packet contains a

documentdescribingwhat is containedin thepacket,amembership

card, a welcomeaboardguide, a copy of the Medi-shareProgram

Guide, a quarterly newsletter, a ‘Need Reporting From’ and

informationon theChristianDisability SharingProgram;

E) The flow of member contributions to CCMS is illustrated by

RespondentsExhibit # 5. The contributionsareplacedunder the

control of a Trust sitused in the British Bahamas.The actual

contributionsareplaced in a bank accountlocatedin the Stateof

Florida. Exhibit # 5 andcompaniontestimonyby RobertBaldwin,

CCMS’s President, indicate that 75% of the contributions are

depositedinto theFlorida bankaccountfor distributionto members

while the remaining25% is diverted to cover administrativefees,

programexpenses,andnewmemberdevelopment;

F) On March 29, 2007, RespondentBaldwin receivedan email from

Amy Comeensof Deland,Florida reportingthat her back surgery

was successful and thanking him for ‘sharing’ (Respondents

Exhibit # 6);
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G) RespondentsExhibit # 7 is the Curriculum Vitae of FredericJ.

Jarrosz,an expert witness employed by CCM to testify in this

matter.

H) RespondentsExhibit # 8 is a Homeward Bound Services Inc.,

Assisted Living Service Agreement. Homeward Bound was

determinedto be an unauthorizedinsurancecompanyoperatingin

Illinois;

16) RobertE. Carlson,acertifiedCPA with his ownpracticein theStateof

Florida, testifiedon behalfoftheRespondentsin this matterasfollows

(seeTranscript,pgs.85-128):

A) He hasbeena practicingCPA in Florida since1968. He spentsix

yearsasa CPA with PeatMarwick & Mitchell and left that firm to

becomethe DirectorofAccountingwith RyderTruck Rental for six

years. He left Ryderto starthis own firm in 1978 andhasbeenon

his own or in partnershipwith otherseversince;

B) Hehasbeenauditingthe financial statementsof CCM since 1993.

He is familiar with the terms ponsy or pyramid schemewhich

typically consistof an investmentwheretheearlyinvestorsreceivea

returnon the investmentonly by bringing in additional investorsto

provide additional funding. The last-in investorsareoften left to

receiveno return on their investmentbecausethere are no new

investorsto feedthepyramid. In his opinion CCMS is not a ponsy

or pyramid scheme becausesince 1993 CCMS has paid out

$275,000,000.00in needs. The ChristianCareMinistry (CCM) is

only the facilitator for this sharingministry. CCM doesnot share

with the needsof its members,ratheronly distributesthe dollarsof

its membersto othermembersin need;
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C) Basedupon his audit of the CCMS Trust in 2006 (seeDivision

Exhibit # 19) he canstatethat thereare no funds ‘missing’ from

share dollars placed into the CCMS Trust Accounts (see

RespondentsExhibit # 5);

D) Basedupon his audit of CCM’s predecessorAEAI Inc., asof 2006

(see Division Exhibit # 20) he can statethat all moniesthat went

intoCCM for administrativecostshavebeenaccountedfor;

E) The witnesstestified,althoughnotbeingnecessarilyqualified asan

expertin insurancetransactions,that in his opinionCCM acceptsno

risk from its membersandassuchno insurancecontractis formed;

F) The administerof theCCM TrustFundandtheTrust arelocatedin

theBahamas.The ManagementCompanyfor theTrust, aswell as,

themoneysharedby themembersarelocatedin theStateofFlorida;

G) The audited statement(Division Exhibit # 18) showsa decreasein

cashof$10,000,000.00.Thedecreasecouldbecausedby anumber

of factors,including,but not limited to, an increasein receivablesor

a reductionbecauseof payingoff liabilities. In this particularcase

the needsof the memberswere greaterduring the auditedperiod

causingadditional payoutsof $9,580,000.00.The audit also shows

an expenditurefor $1,797,000.00for a ‘needsprocessingprogram’.

The needs processingprogram is a software program used to

administerCCMS. Thesecostsrepresentsetup andoperatingcosts.

H) The financial statementsindicate that for the auditedperiod CCM

hadpurchasedareinsurancecontractto coverexcessivelosses.The
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CCMS membersvoted to terminate that reinsurancecoveragein

Septemberof2006.

17) RosemaryBowna, SherrieErderbergand JeremyFreed,all membersof

CCMS and all Illinois residents,testified on behalfof theRespondentsin

this matterasfollows (seeTranscript,pgs. 127-170):

A) The witnessesare all membersof CCMS ranging in length of

membershipfrom six monthsto sevenyears;

B) When the witnessesjoined CCMS they then understoodand still

believethat CCMS madeno promiseto them to pay theirmedical

bills;

C) Thewitnessesall expressedtheirnon-expertopinionthat theCCMS

programis nothealthinsurance;

D) The witnessesbelieve,basedupon instructions containedin the

Bible, specifically Galatians 6:2, that Christians are requiredto

sharedeachotherburdens;

18) RobertBaldwin, a Respondentin this matter and the Presidentof CCM

testified on behalfof all of the Respondentsasfollows: (seeTranscript,

pgs. 170-275):

A) He is a graduateof StetsonUniversity in Florida, has an MB from

Rollins College,alsoin Florida. Hehasworked for CCM for three

years and prior to that worked for a bank and for the financial

division of semiconductorbusiness.He is responsiblefor the entire

CCM operation;
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B) CCM is a 501 (c)(3) not-for-profit Florida corporation that

managesseveral different programs, one of which is CCMS,

another is called Christian Disability Sharing, and a third is a

wellnessprogramknown asRestore.CCM hasan office in Illinois

with 35 employeeswhich receivemembers’medicalbills, reviews

CCMS guidelines,andmakesa determinationif thebills areeligible

for payment;

C) He believes that CCMS is a programconsistingof like-minded

Christianswho cometogetherto sharein eachother’smedicalbills,

and by doing so are fulfilling the law of Christ as explained in

Galatians,Chapter6, Verse2. CCMS was formalizedasaministry

of CCM in 1993. CCM was in turn a ministry of the American

EvangelisticAssociation(AEA). In Decemberof 2006, the board

electedto move CCMS and CCM underthe umbrellaof American

Evangelistic Association International (AEAI) and disassociated

themselvesfrom the AEA. The organizationis now operatingunder

onename,theChristianCareMinistry Inc. (CCM);

D) Upon being contactedby a potential member, CCMS sendsan

informationpacketcontaininginformationabouttheprogramandan

application for membership(RespondentsExhibit # 2). The

information packet containsseveralrepresentationsthat CCMS is

not insuranceand that there is no guaranteeor promise that a

member’smedicalbills will be paid. Oncean individual becomesa

memberanotherguidelinespacket(RespondentExhibit # 4) is sent

to thememberwhich includesa CCMS membershipcardanda need

reporting form. The needreporting form allows the memberto

submit a medical bill for sharing. Members are not requiredto

participate in the program for certain distinct periods of time.

Membersarenot droppedat theendof a timeperiod. As of theend
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of December 2006, there is no requirement for an annual

membershipfee;

E) The membershipshares(moneycontributions)areplacedin a lock

box at SunTrust. SunTrust is aU.S. bankbasedin Atlanta,which

maintainsbranchesin Florida. Twenty five percentof the share

dollarsare“strippedaway” from thelock box andaremovedinto a

differentaccountat thesamebankunderthecontrolofCCM. These

funds areusedfor operatingexpenses.The remaining75% of the

sharedollarsare depositedinto one of approximately18,000 sub-

accountsin a SunTrustbankaccountunderthe controlof the CCM

Trust. Each CCMS memberhastheir own specific sub-account.

When a needis approvedby CCMS employees,CCMS computer

programsoftware,on a first comefirst servebasis,appliesthe share

dollarsto theneedandpaymentis sentto theprovider;

F) The stop loss insurancepolicy that wascoveringaportion of some

of themember’smedical expenseswascancelledeffective9/30/06.

As soonas CCM receivesapproval from its 501(c)(3) counselin

Washington,D.C.,it will movetheTrustin its entirelyto Florida;

G) CCMS guidelinesare set by memberballot, aftera ballot initiative

hasbeenapprovedby a steeringcommittee.Thecommitteeconsists

ofacross-sectionofthemembership.

19) On Cross-examinationWitnessBaldwintestifiedasfollows:

A) He is thePresidentofCCM, CCM’s Vice Presidentof Operationis

Jim Gillespie, and Kevin Camili is the ChiefFinancialOfficer. He

was the CCM Chief OperatingOfficer prior to being its President

andhe is familiarwith all aspectsoftheorganization’soperations.
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B) CCMS Guideline changes often start with suggestions from

members;a 17 membersteeringcommitteereviewsthe suggestion

and determinesif the suggestionshould be referredto the CCMS

Board. Recommendations may also be made by CCMS

management,theserecommendationsalso beingreferredinitially to

thesteeringcommittee. TheBoardthencausestheideato beplaced

on aballot measureto bevotedonby the entiremembership;

C) CCM purchasedmost of the assetsof a Third Party Administrator

(CBA). This TPA had alreadycontractedwith Beech Street, a

PreferredProviderOrganization(PPO) (seeDivision Exhibit # 23);

D) Up to July or August 2006, CCM employedindividualswho were

compensatedbasedupon securing CCMS membershiprenewals.

Thoseemployeesarenow salariedemployees;

E) VariousCCM managementpersonnelhavebeenpaidbonusesin the

past;

F) CCM hascreatedits own medicalinterview softwarepackageto be

used in determininga prospectiveapplicant’s suitability for the

program. ThespouseofaCCM boardmemberwas,until January1,

2006, in chargeof the nursesconductingthe interviews regarding

applicant suitability. She currently is employed as a nurse

interviewer;

G) While the CCMS guidelinesrecognizethe conceptof pre-existing

conditions and prospectivemembersare denied entry into the

programbasedon thosepre-existing conditions, he has no idea

abouthow thoseguidelinesweredeveloped;
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H) CCM Trust maintainsadditional bank accountsin Wisconsinand

Pennsylvaniafor the purposeof distributing funds to its members

becauseof StipulatedConsentOrdersenteredinto by CCM in those

Stateswith Stateinsuranceregulators;

I) The trust was originally set up in the Bahamasas a tax avoidance

devicespecifically designedto avoid payingpremiumtaxeson the

CCM stop loss policy. The stop losspolicy is no longer in effect

and the Trust will be moved to Florida when CCM counsel

completeshis work on that issue;

J) CCMS membersareterminatedfrom theprogramif theydo not pay

theirmonthlysharefor aconsecutivetwo monthperiod.

20 ) Frederick John Jarosz,a retired executivefrom various insuranceand

financial industry jobs, testified on behalfof the Respondentsin this

matterasfollows:

A) He was last employed as an ExecutiveVice Presidentand Chief

MarketingOfficer with HoraceMann InsuranceCompany;prior to

that asCEO with WesternTraveler’sLife InsuranceCompany,and

before that as Chairman of Putnam Financial Services (see

Respondents Exhibit # 7). Based upon the witness’s long

employmentin the insurancefield, theHearingOfficer allowedthe

witnessto expressopinionsregardingvariousconclusionsoflaw at

issuein this matter;

B) In his opinion the CCMS programmaybe a contract,but is not an

insurancecontract. He basedhis opinion on his understandingof

the CCMS guidelines. Themembersare not insuredsbecausethey
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voluntarily enter into the program with no guaranteesthat “their

own situationmight get paid.” Further,the CCMS programis not a

specified period of time, there is no end date of a member’s

participation in the program. He also believesthat, as the CCMS

programis designed,CCMS hasassumedno risk.

21) Capitol Reporting ServiceInc., recordedthe testimonytaken in this matter

and chargedtheDivision $1,737.50for thecourt reporter’sattendanceand a

transcriptoftheproceeding(HearingOfficerExhibit # 13).

22) On May 9, 2007, the Respondentsfiled with the Hearing Officer a Post-

Hearing Motion entitled Respondents’Motion and Argument for Recusal,

herebyenteredinto the RecordasHearingOfficer Exhibit # 14. On May 17,

2007, the Division filed a Responseto the Respondents’ Motion and

Argument for Recusal,hereby enteredinto the Record as Hearing Officer

Exhibit # 18. The Hearing Officer has no authority under the Illinois

Insurance Code, the Division’s Hearing Regulation, or the Illinois

AdministrativeProcedureAct (IAPA) (5 ILCS 100/10-5et. seq.) to rule on

this Motion. As such,the Parties’ argumentsin supportof and in opposition

to theMotion will notbediscussedin this Report,norwill theHearingOfficer

rule on theMotion.

23) Both the Respondentsand the Division filed Post Hearing Briefs in this

matter,herebyenteredinto theRecordasHearingOfficer Exhibits # 15 and#

16 respectively.

24) On May 11, 2007, the Respondents’filed with the HearingOfficer a Motion

entitledRespondents’Objectionto a MatterNot JudiciallyNoticedBeforeor

During the Hearingand Objection to a JudgmentNot PresentedDuring the

Hearing,herebyenteredinto the Record in this matter as HearingOfficer

Exhibit # 17). On May 17, 2007, the Division filed a Responseto the
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Respondents’Objection to a Matter Not Judicially Noticed, herebyentered

into theRecordasHearingOfficer Exhibit # 18.

DISCUSSIONAND ADDITIONAL FINDINGS OF FACT

On March 19, 2007 the Director of Insuranceissued an Order to Ceaseand

Desist, pursuant to Section 401.1 of the Illinois InsuranceCode (215 ILCS

5/401.1)orderingthe Respondentsin this matterto ceaseand desistany and all

practices,as additionally describedin the Order, involving the Respondents

which purportto provideinsurancebenefitsto theresidentsofthe StateofIllinois

(seeHearingOfficer Exhibit # 2). The purposeof the Hearingwas to allow, as

is requiredby Section 401.1 of the Code, the Respondentsan opportunity to

beheardregardingtheallegationsmadein the Order,and to preparea Recordof

theproceedingfor theDirector’s review.

Theissueto bedeterminedis if whethertheDirector’sOrderto CeaseandDesist

should be madepermanentagainstthe Respondents,or rathershould the Order

bewithdrawn. In orderto makethis decisionit is necessaryto determinewhether

the Respondentsareoffering insurancebenefitsin this State. As the Recordin

this matterclearly reflects, determiningwhether the Respondentsare offering

insurancethroughtheirCCMS programis nota simpletask.

Prior to beginningthediscussionofthe insuranceissues,thereareseveralmatters

raisedby the Respondentsin the form of assertedAffirmative Defensesand

Motions madeduring and after the Hearingthat must be discussed. First, the

Respondent,at the end of the Division’s Casein Chief, madea Motion for

DirectedVerdict. TheHearingOfficer declinedto rule on theMotion at the time

indicatingthattheMotion would bedealtwith in this Report.Uponreviewofthe

Division’s case,theHearingOfficer concludesthat it providessufficientevidence

to supportthe initial issuanceby theDirectorof a CeaseandDesistOrderin this

matterand thereforetheRespondents’Motion for DirectedVerdict is denied.
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Second,prior to the startof theproceedingthe Respondentsfiled anAnswer and

Affirmative Defenses(seeHearingOfficer Exhibit # 12). In this documentthe

Respondentsprovidedtheiranswerto theallegationthattheywereproviding

insurancebenefits to CCMS members,as well as, put forth the following

Affirmative Defenses.The Respondentsargue that the Director’s Ceaseand

DesistOrder:

• Is an infringementon the Respondents’religious freedomin violation of

Article 1, Section3 oftheIllinois Constitution;

• Is a substantialburdenon the free exerciseof religion in violation of the

Illinois FreedomRestorationAct (775ILCS 35/1 et. seq.);

Is an infringementon the Respondents’religious freedomin violation of

theUnitedStatesConstitution;and

• Is an arbitraryandcapriciousact, an abuseof theDirector’sdiscretionand

is anactbeyondtheDirector’sstatutoryauthority.

The HearingOfficer, during the courseof the Hearing,allowedthe Respondents

to establish facts and submit argument regardingits Affirmative Defenses.

However,the HearingOfficer hasno authorityunderthe Director’s appointment

as HearingOfficer; the Division’s Hearing ProceduresRegulation,the Illinois

InsuranceCode, or the Illinois Administrative ProcedureAct (IAPA), to offer

Conclusionsof Law to the Director regardingthe Respondents’Affirmative

Defenses.Therefore,this Reportshall provideno suchoffer andthe Respondent

will haveto pursuethoseargumentsin thecircuit courtsofthis State.

Third, the Respondentsfiled two Post-Hearing Motions in this case; a

Respondents’Motion and Argumentfor Recusaland aRespondents’Objectionto

a MatterNot JudiciallyNoticedBeforeor During theHearingandanObjectionto

a JudgmentNot PresentedDuring the Hearing(seeHearingOfficer Exhibits # 14
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and # 17). The Division filed Responsesto both Motions (seeHearing Officer

Exhibits # 18 and# 19).

In theirMotion for Recusalthe Respondentsarguethat theDirectorhasexhibited

bias towardsthe Respondentsand requestthat the Director recusehimself from

making a decisionregardingthe permanencyof the Order to Ceaseand Desist.

The Respondentsargue that the Director hasexhibited bias by making certain

remarksto an Illinois StateRepresentativeregardingtheRespondentsprior to the

Hearing(see RespondentsExhibit # 1). The Respondentsfurther point to an

Orderissuedby the Directorrescindingan Orderenteredby the HearingOfficer

granting the Respondents’Requestfor Discovery and Motion for Continuance

(seeHearingOfficer Exhibit # 6).

While the Hearing Officer concludes that he has no ability, pursuant to

aforementionedauthorities, to rule on the Respondents’Motion to Recuseand

that task must be left to the Director, the Hearing Officer would offer the

following observations.The Respondentand the Division were not denied

discoveryin this matter. First, while it is truethat the HearingOfficer’s Order

allowing discovery was rescindedby the Director’s April 13 Order, and that

Order made no provision for the parties to engagein discovery, the Record

indicatesthat the Partiesdid so anyway, of their own accord,absenta formal

order. The Record in this matterreflectsdiscussionsby the Partiesabouttheir

exchangeofdocumentsprior to theHearing. In fact, at onepoint, Counselfor the

Respondentsremarked,regardingthe admissibilityof Division Exhibit # 26, that

he didn’t recall getting that particularExhibit from the Division prior to the

Hearing,but if theDivision’s Counselsaid thatit wasprovided,thenhe believed

that it was(seeTranscriptpg. 26).

Also, in an administrativeproceedingthePartieshaveno right to discovery,either

establishedby statuteor Illinois caselaw. The Partiesonly right to discoveryis

establishedby the Division’s HearingRule (50 Ill. Adm. Code2402). As such
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either the Hearing Officer, or the Director, could have prior to the Hearing

determinedthat therewould be no discoveryin this proceeding.

Regardingthe Respondents’belief that the Director exhibitedbias by making

certain remarksto an electedofficial prior to the start of this proceeding,the

Hearing Officer offers the following. The Director of Insurancehas the

statutorily mandatedduty to enforce all of the insurancelaws of this State,

pursuantto Section401 of theIllinois InsuranceCode(215 ILCS 5/401). This, of

course,includeshis duty to investigateandbring forth allegationsofviolationsof

the InsuranceCodein order to protect the citizensof the State from thosewho

would violatesaid laws. The samebody of law then requirestheDirector, after

the investigationis completeandaftera hearingis held to establishthefactsof a

particular situation, to “change hats,” if you will, becomean adjudicator,and

makea decisionregardingthe issuesof a casein which he originally madethe

decisionto allegeviolations of the Code. That is the natureof administrative

regulation. Given the above,it is not surprising that the Director, prior to the

preparationofthe Recordin this matter,mayhavemadethe commentsrecorded

in RespondentsExhibit # 1. In the Hearing Officer’s opinion, the Director’s

statementsmadeduring the investigation phaseof this matterare not unusual

anddo not establishbiaspursuantto the rule establishedin Sangirardiv. Village

of Stickney,342 Ill. App. ~ 1(1stDist. 2003).

Fourth, in it’s Post-HearingBrief (seeHearingOfficer Exhibit # 16), theDivision

includeda referenceto a ProposedOrder, datedMay 2, 2007, in Case# 07 CH

324, Bowmanv. McRaith, in theSangamonCounty, Illinois Circuit Court, and a

JudgmentOrder, datedApril 24, 2007, in Case# DBV-2006-109,Rowdenv.

Christian Care Ministry, from the Lewis & Clark County District Court in

Montana. The Division asks that the HearingOfficer takejudicial noticeof the

SangamonCourtOrder. TheRespondentsarguethat suchrequestis prohibitedby

the Illinois AdministrativeProcedureAct, Section 10-40. This Sectionprovides

that notice, in administrativeproceedings,may be takenof mattersof which the
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Illinois circuit courts may takejudicial notice, Partiesshall be notified, either

before or during the hearing,of material noticed. Respondentsarguethat the

Division did not ask,eitherbeforeor duringthe Hearing,that theHearingOfficer

takejudicial notice of the SangamonCounty Order, and further, becausethe

Hearing Officer did not allow ResponseBriefs to be filed in this matter, the

Respondentshad no opportunity to object to the inclusion of the Sangamon

County Orderin theRecord. TheHearingOfficer agrees. Basedon Section10-

40 of the IAPA, the Hearing Officer finds that the Division’s requestthat the

HearingOfficer takeNotice of the SangamonCounty Ordershouldbe denied.

The Orderwill remaina part of theRecordin this matterbut will not beusedby

theHearingOfficer in his deliberations.

Regardingthe Division’s referenceto the MontanaOrder,while that Order itself

wasnot specificallyofferedat theHearing,variousother filings in thecasewere

enteredinto the Recordover the Respondents’Objection. The Division, in it’s

Response,indicatesthatit did not havepossessionof thedocument,orevenknew

ofits existenceuntil afterthe Hearingin this matterwasconcluded. TheHearing

Officer finds thatthe Division did not violate Section10-40ofthe IAPA in using

this documentin it’s Brief, sinceit couldnot haveaskedfor the documentto be

noticedbeforeor duringthe Hearing. Further,theHearingOfficer concludesthat

sincepleadingsin thecasehavealreadybeenenteredinto theRecord,it is within

the Hearing Officer’s authorityto allow into the Record,and takenotice of the

judge’s decisionin thecase. The Respondents’objectionand requestto exclude

theMontanaOrderaredenied.

At this point, theHearingOfficer shalldiscusstheinsuranceissuesraisedin the

matter. The Division’s position is that the Respondentsare conducting an

insurancebusinessin Illinois without the requisite authority to do so. The

Respondentsargue that the Recordin this matter containsno evidencethat the

Respondentsare in violation of Section121 of the Illinois InsuranceCode(215

ILCS 5/121). Section 121 makes it unlawful for any companyto transactan
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insurancebusinessin this Statewithout first obtaininga certificateof authority

from the Director. While neither party provided direct evidence regarding

whetherthe Respondentscurrently, do or do not, hold a certificateof authority

from theDirectorof Insuranceto conductan insurancebusiness,theRespondents

did not list suchfactasoneoftheirAffirmative Defensesor mentionsuchfact in

their presentationof evidencein this matter. The Parties,apparently,assumed

thatthis informationwasin theRecord,andproceededwith theircases.

The Hearing Officer has, therefore,made a searchof the Division’s licensing

businessrecords and finds that none of the Respondentshold a certificateof

authorityto actasan insurancecompanyin Illinois.

Whetherthe CCMS programis in thebusinessof insurancehasbeenthe subject

of much debatein the courts and amonginsuranceregulatorsin a numberof

States(see Division Exhibits # I thru # 7), including at leastone casein the

circuit courts in Illinois. Regulatorshavetakenactionrangingfrom the issuance

of Ceaseand Desist Orders similar to the one issued in Illinois, to entering

StipulatedAgreedOrderswith theRespondents.TheAgreedOrdersrequiredthe

Respondentsto prominentlydisplaydisclaimersin theirmaterialsindicatingthat

the CCMS program is not insuranceand potential membersshould strongly

considerpurchasingan insurancepolicy with an insurancecompanylicensedin

that State. In other AgreedOrdersregulatorsrequiredCCMS to place monies

collected from the membersin their States in bank accountslocatedin those

States.

State courtshave struggledwith the CCMS conceptand have cometo different

conclusions;a largejudgmentbeingenteredagainstCCMS in Montana,while a

court in Kentuckyruledthattheprogramwasnot insurancepursuantto Kentucky

law. Thejudgein theLakeCounty, Illinois casemaderelevantrulings regarding

CCMS which will be discussedlater in this report. That case,however,was

ultimatelysettledvia mediationprior to afinal adjudicationofthe issues.
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Becauseinsuranceis regulatedin the United Stateson a stateby statebasis,

insurancelawsdiffer significantly from jurisdictionto jurisdiction. Therefore,the

HearingOfficer finds thattheDivision’s evidenceofvariousdecisionsandorders

from courts and regulatorsis of limited assistancein determiningwhetherthe

CCMS program is the businessof insurancein Illinois. These decisions,

however,are relevantto the issue and provide the basisfor a revealinglook at

how the Respondentsrespondto regulatoryandjudicial authorities,and how the

CCMS programhasevolvedin Illinois.

ProfessorRobertE. KeetonofHarvardUniversityand ProfessorAlan I. Widissof

the University of Iowa, in InsuranceLaw; A Guide to FundamentalPrincipals,

Legal Doctrines and Commercial Practices (student ed., 1998) discuss the

problemofdeterminingwhatconstitutesinsurance.The HearingOfficer believes

that their discussionis quite helpful in the providing a logical approachto the

determinationsrequiredin this case.

The professorsstate“controversiesaboutwhat is insurancearisemost frequently

as a consequenceof disputes over the applicability of regulatory measures

promulgatedin Statutoryprovisions or administrativerulings. Although it is

generally agreed that two of the principal characteristicsof insuranceare

transferringand distributingrisk, demonstratingthat a contractualagreementhas

thesecharacteristicsusuallyhasnot beensufficient to resolveadisputeaboutthe

nature of a particular transaction.” Warrantiesand guaranteedmaintenance

contractsareexamplesof agreementsthat exhibit transferenceanddistribution of

risk thatarenot generallyconsideredto beinsurancecontracts.

The natureand scopeof an insuranceregulation is not always clearlyspecified

andthereforethe effectsof both legislativeand administrativeactionhavebeen

thesubjectof a substantialnumberof disputes. Whenan issuearisesin regardto

thenatureor scopeofinsuranceregulation,it is essentialto carefully considerthe
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applicable insurancestatutes, administrativeprovisions and judicial decisions

(emphasisadded). Especiallyamongthe body of statutory and administrative

insuranceregulatorymeasurers,someapply to all ornearlyall typesof insurance

transactions,while others apply to a relative few. Caution should also be

practicedin regardto the applicationor interpretationof judicial decisions. There

is alwaysatemptationto employany availableprecedentswhenan issueinvolves

basic issues-suchaswhat constitutesan insurancetransactionor conductingan

insurance business-aboutthe meaning of a statute or administrative rule.

However,evenwhenjudicial precedentareurgedonly asanalogicalsupportfor a

proposition,the possiblereasonsfor distinguishingdecisionsinvolving another

type of insuranceshould be fully explored(emphasisadded).Furthermore,the

perspectivefrom which judicial precedentsinterpretingregulatorymeasuresare

appraisedshould always include a considerationof whether the definition of

insuranceimplicit in the scopeof one insuranceregulatorymeasureis or is not

appropriatefor decidingthescopeof anotherdoctrine. In manystates,discerning

the scopeor reachof the regulatorystatutesis complicatedby the fact that the

legislativeprovisions do not set forth any definition of insuranceto guide the

courtsandadministrativeagencies.”

Illinois insurancestatutesdo not definethe term insurance. Section 121 of the

Illinois InsuranceCodestates,in part,asfollows:

“Transactingbusinesswithout certificateof authorityprohibited.

(1) It shallbeunlawful for an companyto enterinto acontract

of insuranceasan insureror to transactinsurancebusiness

in this State, without a certificate of authority from the

Director; provided that this subsectionshall not apply to

contractsprocuredby agentsundertheauthorityof Section

445 [215 ILCS 5/445],norto contractsofreinsurance.
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(2) The following acts, if performedin this State, shall be

included among those deemed to constitute transacting

insurancebusinessin this State:

(a) maintaining an agency or office where contracts are

executed which are or purport to be contracts of

insurancewith citizensof thisor anyotherState;

(b) maintainingfilesorrecordsofcontractsof insurance;or

(c) receiving payment of premiums for contracts of

insurance...”

Section121-3oftheInsuranceCode(215 ILCS 5/121-3)providesasfollows:

“Transactionof insurancebusinessdefined.Any of the following acts

in this State, effected by mail or otherwiseby or on behalfof an

unauthorized insurer, constitutes the transaction of an insurance

businessin this States:

(a) Themakingofor proposingto make,asan insurer,an insurance

contract;

(b) Themakingof orproposingto make,asguarantororsurety,any

contractof guarantyor suretyshipasa vocationandnot merely

incidental to any other legitimate businessor activity of the

guarantoror surety;

(c) Thetakingorreceivingofanyapplicationfor insurance;

(d) The receiving or collection of any premium, commission,

membershipfees,assessments,duesor otherconsiderationfor

anyinsuranceor anypart thereof;

(e) The issuanceof delivery of contractsof insuranceto residents

of this State or to personsauthorizedto do businessin this

State;

(0 Directly or indirectly acting as an agent for or otherwise

representingor aiding on behalf of another any person or

insurer in the solicitation, negotiation, procurement or
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effectuation of insurance or renewals thereof or in the

dissemination of information as to coverage or rates, or

forwardingof applications,or deliveryof policiesor contracts,

or inspection of risks, a fixing of rates or investigation or

adjustmentof claims or lossesor in the transactionof matters

subsequentto effectuationof thecontractandarisingout ofthat

contract, or in any other mannerrepresentingor assistinga

personor insurer in thetransactionof insurancewith respectto

subjectsof insuranceresident,locatedorto beperformedin this

State. This paragraphdoes not prohibit full-time salaried

employeesofa corporateinsuredfrom actingin the capacityof

an insurancemanagerorbuyerin placinginsurancein behalfof

thatemployer;

(g) The transactionof any kind of insurancebusinessspecifically

recognizedas transactingan insurancebusinesswithin the

meaningofthis Act;

(h) Thetransactingorproposingto transactany insurancebusiness

in substanceequivalentto any of the foregoing in a manner

designatedto evadethis Act;”

Clearly, the Illinois General Assembly has not provided a dictionary type

definition of insurance,preferringto providedescriptionsof activitiesthat constitutethe

transactionof insurancebusiness.A review of theevidenceof how the CCMS program

works and a comparisonofthat evidencewith the descriptionsin Section 121-3 follows.

During theHearingandin theirBrief theRespondentsmademuchoftheircontentionthat

the CCMS program has undergonechanges,that much of the Division’s evidence

consistsof the ‘old’ CCMS program,andthat theDirectorshouldbe limited to what the

programlooked like on March 19, 2007, whenhe issuedhis Ceaseand Desist Order.

While the HearingOfficerdoesnotnecessarilyagreewith the limits that theRespondents

suggest,wewill examinetheevidencein theRecordmost favorableto the Respondents,
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namely,theRespondents’exhibits andwitnesstestimony,in makingthe aforementioned

comparison.

TheRespondentsdescribetheir programasfollows (attheend ofeachdescription

is a comparisonofthat activity to Sections121 or 121-3oftheIllinois InsuranceCode):

A) CCMS is aprogramwhere like-mindedChristianscometogetherto

sharein eachothersmedicalbills (seeTranscriptp. 173);

Section 121-3(g) statesthat the businessof insuranceis “the

transaction of any kind of insurance business specifically

recognizedastransactingan insurancebusinesswithin themeaning

of this Act.” Section 4 of the Illinois InsuranceCode,Classesof

Insurance(215 ILCS 5/4) states,in part, as follows: “Insurance

andinsurancebusinessshallbe classifiedasfollows: Class1. Life,

Accidentandhealth...

(b) Accident and Health. Insurance against bodily injury,

dismembermentor death by accident and disablement

resulting from sicknessor old age and every insurance

appertainingthereto,includingstop lossinsurance.”

B) CCMS maintainsan office in the Rock Fall/Sterling, Illinois area

employing 35 individuals whosetasksinclude the processingof

medicalbills, the reviewingof the CCMS guidelines,imagingthe

providerbills, comparingthe bills and the guidelinesin order to

determineif the bills meet the guidelinesand thereforeshould be

paid(seeTranscriptp. 172).

Section 121 of the InsuranceCode provides that “the following

acts, if performedin this State, shall be included amongthose

deemedto constitutetransactinginsurancebusinessin this State.
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a) maintaining an agency or office where contracts are

executedwhich areor purportto be contractsof insurance

with citizensofthis Stateor anyotherState;

b) maintainingfilesorrecordsof contractsofinsurance;...“

C) CCM purchasedthe assetsand hired someof the employeesof

CBA, a Third Party Administrator (TPA) to processthe medical

bills on behalfofCCM andCCMS (seeTranscript,pgs.176-177).

Section 121-3(0 of the InsuranceCode provides, in part, as

follows:

“0 Directly or indirectly acting as an agentfor or otherwise

representingor aiding on behalfof anotherany personor

insurer in the solicitation, negotiation, procurementor

effectuation of insuranceor renewals thereofor in the

disseminationof information as to coverageor rates, or

forwarding of applications, or delivery of policies or

contracts, or inspection of risks, a fixing of rates or

investigation or adjustmentof claims or lossesor in the

transactionof matters subsequentto effectuation of the

contractand arising out of that contract, or in any other

mannerrepresentingor assistinga personor insurer in the

transaction of insurance with respect to subjects of

insuranceresident,locatedor to beperformedin this State.

This paragraph does not prohibit full-time salaried

employees of a corporate insured from acting in the

capacity of an insurancemanageror buyer in placing

insurancein behalfofthatemployer(emphasisadded).
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D) CCM and CCMS advertise their program on Christian radio

broadcastsandprint mediaandon theCCM website(T. p.178)

See Section 121-3(f) language above re the solicitation of

insuranceand the disseminationof information is to coverageor

rates.

E) Uponbeingcontactedby aprospectivemember,CCM and CCMS

send out a packageof information called “Flight One” which

contain the guidelinesregardingthe program(see Respondents’

Exhibit # 2). Flight One contains a cover letter signed by

RespondentBaldwin, describingthe program,the requirementthat

memberssendto CCM and CCMS amonthly “share” (premium),

and reference to other restrictions (pre-existing conditions

exclusions). Flight One also contains the CCMS Guidelines

bookletwhich in turn, containsa MembershipForm (Application)

to becomea member. And finally, Flight One contains the

Disclaimer,mentionedearlier in this Report, from the Statesof

Kentucky,Maryland, Pennsylvaniaand Wisconsin(seeTranscript

pgs. 178-185).

Sections121-3(c), (g) and (f) of the InsuranceCode provide that

the businessof insuranceincludes the receiving or collecting of

premiums, commissions,membershipfees, assessments,dues or

other consideration,as well as, the solicitation, negotiation, or

procurementof insuranceand the taking of an application for

insurance.

F) After a prospectivemembersubmitsthe applicationcontainedin

RespondentsExhibit # 2, and if the application is acceptedby

CCM and CCMS (underwriting),thethennewly acceptedmember
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receivesa“Welcome AboardKit” (RespondentsExhibit # 4). The

Kit containsanotherset of guidelines, a Need Reporting Form

(claim form) wherebythemembercanreportamedicalexpensefor

“sharing”by theothermembers,a membershipcard,a prescription

discountcard, descriptionof the CCMS 250 and 911 programs,

which establish$250and$911 memberresponsibility(deductibles)

for their medical expenses,and descriptionsof other CCM and

CCMS programs, such as Christian Disability Sharing (see

Transcript,pgs. 186-190).

SeeSection 121-3(f)descriptionof thetransactionof an insurance

business.

G) And finally Section121-3(h)whichprovidesthat thetransactingor

proposingto transactanyinsurancein substanceequivalentto anyof

theforegoingin amannerdesignedto evadethis Act. Respondent

Baldwin’s testimony,asindicatedbelow, includesseveralreferences

to changesmadein theCCMS programbecauseofadversecourtor

regulatoryrulings which, in theHearingOfficer’s opinion,were

clearlyattemptsto evadetheunauthorizedinsurancestatutesin Illinois

andotherjurisdictions(seebulletpointsbelow).

• In respondingto his Counsel’s questionsregardingwhether the

CCMS membershipwasfor a specifiedperiodof time, Respondent

Baldwin stated;“No, thereis not” Counselasked;“Was thereever

before?” Respondentreplied; “There wasa — I believewhatwas

thejudgein whatevercountyhere(Illinois) pointedto the fact that

at onepoint we had an annualmembershipfee of $150. I recall

that memberspaidoncea year,andthejudgein thecasepointed to

that as evidenceof some type of term (as an element of an

insurancecontract). But asofthe end ofDecemberweno longer
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have any requirement for an annual membership fee”

(parentheticalsadded)(seeTranscript p. 190).

• On Pages203 -204 of the Transcript,the following questionsand

answerswereexchangedbetweenCounselandtheRespondent:

Q. And the fact that youoncehada stop losspolicy, wasn’tthat

critical in theLakeCountycasewhich I referredto earlier?

A. I believeI rememberreadingabout it in thecase.

Q. Do you still havethejudge’sdecision- -

A. Ido.

Q. - - beforeyou. In that order,JudgeMargaretMullenon page

10, Mr. Baldwin, aboutoh, the additionally, would you mind

readingthatinto therecord?

A. Sure. “Additionally, referenceis madeto the reimbursement

of claims by a stop loss insurancepolicy which covers

eligible needsfrom $50,000 to a million dollars per policy

year.” Stop thereorkeepgoing?

Q. Keepgoing.

A. “Medi-Share’s promise to provide stop loss insuranceto

cover its exposureunder its agreementwith the plaintiff is

certainlytheprovisionofinsurance.”

Q. And thelastsentence?

A. “For thesereasonsthefourth prongoftheGriffin testis met.”

Q. But again, as you’ve testified, that stop loss policy’s no

longerin existence?

A. That’scorrect.

Q. As of which dateagain?

A. September30, 2006.

• On Page231 oftheTranscript,thefollowing exchangetook placebetween

the Counselfor theDivision andtheRespondent.
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Q. Okay. Now when you talked about people signing up, you

mentionedthat generallythey call the office or go on theweb cite,

but you also havea groupofpeoplethat get renewalratedfor, and

pardonme,selling a product?

A. No, wedon’t, notany longer.

Q. Okay. And whendid thatchange?

A. July of 2006. Maybe August 1st, it was either July or Augustof

2006.

Q. Andhow arethosepeoplecompensatednow?

A. They’reemployeesthat areon salary.

Q. Okay.

A. There’saboutsix ofthatgroupthatarestill with us.

Eachof the exchangesabove indicate changesthat were madein the CCMS

programby theRespondentswhich, in theHearingOfficer’s opinion,arenotonly

indicative of the Respondents’understandingthat they offered an insurance

productbut also indicative of the Respondents’attemptsto evadethe Illinois

UnauthorizedInsuranceArticle (215 ILCS 5/121 et. seq.).

In light of the above statutory analysis Hearing Officer finds that the

Respondents’activities regardingthe CCMS programare the transactionof an

insurancebusinessin theStateof Illinois, asthat termis usedin Sections121 and

121-3 oftheIllinois InsuranceCode.

ILLINOIS CASES

On September6, 2005, in the Circuit Court of the NineteenthJudicial Circuit,

Lake County, Illinois, GeorgeannaGuritz filed a Verified Complaint at Law

againstCCMS in Case# 5 L 740, Guritz v. ChristianCareMedi-Share,alleging

in Count 1, a breachof contractby CCMS and in Count II, a vexatiousand
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unreasonabledenial of an insuranceclaim by CCMS (seeDivisions Exhibits # 1

and# 1A). In an OrderdatedMay3, 2006regardinga CCMS Motion to Dismiss

Count II of the Complaint, JudgeMargaretJ. Mullen, statedthat the leading

Illinois in case (on the definition of insurance)is Griffin System Inc., v.

Washburn, 153 Ill. App. 3d 113 (1st Dist. 1987). JudgeMullen quoted the

characterizationby theGriffin courtofwhat constitutesinsuranceasfollows:

“Insurance can be characterizedas involving: (1) a contract or

agreementbetweenan insurerandan insuredwhich existsfor aspecific

periodof time; (2) an insurableinterestpossessedby the insured; (3)

considerationin the form of a premium paid by the insured to the

insurer; and (4) the assumptionof risk by the insurer whereby the

insureragreesto indemnify the insuredfor potential pecuniaryloss to

the insured’spropertyresultingfrom certainspecifiedperils.”

Becausethepartiesto the Guritz casesettledtheir law suit via mediation,

therewasnever a final adjudicationby JudgeMullen on the insurance

issuesraisedin the case. However, it is quite clear from the analysis

contained in her Order on Defendant’s Motion to Dismiss that she

believed that the CCMS program was insurance as that term was

discussedin Griffin.

As indicated early in this Report RespondentBaldwin testified that a

numberof changeshavebeenmadein theCCMS program. JudgeMullen

statedthat in the Guritz casetheCCMS guidelinesbearthe indicia of an

insurancecontract and met all four prongs of the test enunciatedin

Griffin. Prongone was met by the fact that the programwas renewed

annually. Prongtwo was met becausethe CCMS membershiphas an

insurableinterest in their health care. The prong threerequirementof

considerationwasmet by themonthly sharespaid by the membershipto

CCMS. And the fourth prong, shifting of risk, was met becausethe
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contractclearlytradesapremiumfor sharedrisk ofpotential lossesamong

manymembers.JudgeMullen also, in theprongfour analysis,referredto

theCCMS stop losscoverageinsurancepolicy, which providedadditional

coveragefor CCMS members,asan indicationof ashifting ofrisk. In her

conclusionregardingtheMotion to DismissJudgeMullen stated:

“In conclusion, although the Medi-ShareGuidelines deny it offers

insurance,the court finds the complaint,if proved,would statea cause

of action for thevexatiousdenial of an insuranceclaim. Therefore,the

motion to dismiss pursuant to Section 2-615 of the Code of Civil

Procedureis denied.”

The HearingOfficer finds that JudgeMullen, basedon the fact situation

presentedto her, concluded that CCM and CCMS were transacting

insurancebusinessin theStateofIllinois.

THE GRIFFIN AND HOMEWARD BOUND CASES

The Respondents’main argumenton the insuranceissuesin this caseis that the

Respondents’activities in Illinois arenot the businessof insurance. The Respondents

arguethat if it is determinedthat CCM andCCMS havenot engagedin thetransactionof

an insurancebusiness,theRespondentshavenot violatedSections121 and 121-3 of the

InsuranceCode. The Respondentsmostly rely on Griffin Systems,Inc. V. Washburn,

153 Ill. App. 3d 113 (
1

st Dist. 1987) and HomewardBound Services,Inc., v. Illinois

Departmentof Insurance,365 Ill. App. 3d 267 (
3

rd Dist. 2006). TheRespondentsdid not

offer evidenceor argumentregardingastatutoryanalysisofthedefinition ofinsurance.

JudgeMullen, in her aforementionedOrder in the Guritz case,provided an apt

descriptionoftheGriffin andHomewardBoundcases,JudgeMullen stated:
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“The leading Illinois caseis Griffin Systems,Inc. v. Washburn. (cite

omittedby HearingOfficer). In that case,Griffin Systemsappealedthe

issuanceofa ceaseanddesistorderby theDepartmentofInsurance. The

Companymarketeda plan it describedasa mechanicalservicecontract.

Undertheplan,Griffin agreedto repairorreplacecertainautomobileparts

coveredby the plan should thoseparts break down or fail during the

coverageperiod. The plan providedfor a $25 deductibleperpart. The

customercould selectfrom four different plans, which differed in length

of time and the numberof parts covered. The policies also contained

exclusions, limitations, and conditions.” (The Griffin Court then

announcedits four part testquotedearlier in this Report)(parentheticals

added).Thecourt found that the“Vehicle ProtectionPlan” was acontract

of insurance,rejectingGriffin’s argumentthat it wasa servicecontract.

The court noted that the policy bore all the “indicia” of a contractof

insurance. First, the “Vehicle ProtectionPlan” wasclearly an agreement

betweenGriffin and a customerwhich lastedfor a specifiedperiod of

time. Second, therewas an insurable interest involved, namely, the

mechanicalparts of the customer’svehicle which were coveredby the

plan. Third, under the plan, the customerwas obligated to pay a

premiumin return for Griffin’s promiseto reimbursethecustomerfor the

repairor replacementof certain automobileparts. Fourth, Griffin agreed

to indemnifythecustomerfor apotentialfuture loss; specifically,thecosts

involved in the repair or replacementof certain automobileparts. The

court concluded that the essenceof the plan was to indemnify the

customer,i.e., to reimbursethe customerfor a possiblefuture loss to a

specifiedpieceofpropertycausedby aspecifiedperil, namelymechanical

failure. Consequently,the plan constitutedinsurance.Griffin Systems

Inc., 153 Ill. App. 2d at 116-117.”

JudgeMullen further stated“recently, in a decision not yet final, the Third

District Appellate Court considered whether an Assisted Living Service
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Agreementconstitutedinsurance.In HomewardBound Services,Inc. v. Illinois

Departmentof Insurance,(cite omittedby the Hearing Officer) (parenthetical

added)theDepartmentissueda ceaseanddesistorderagainstHomewardBound,

which hadbeenmarketingwhat it describedasa “PRE-NEED servicecontract.”

The contractwas styled as an “AssistedLiving ServiceAgreement”[hereinafter

ALSA], and offered to provide the customerwith in-home assistancefor a

specifiedperiod. The fee structurewasbasedupon ageand medical condition.

EachASLA containeda waiting period during which the customercould not

receiveservicesfor pre-existingconditions. Thewaiting periodvaried in length,

dependingon theclient’s medicalcondition.

Applying theGriffin court’s four-prongeddefinitionof insurance,thecourt in Homeward

Bound affirmed the administrative ruling. Noting that Homeward Bound’s written

materialsstatedits productwasnot insurance,thecourtobserved:

It is immaterial, or at least not controlling that the term “insurance”
nowhereappearsin thecontract,thenatureofwhich is to be determined;
indeed,thefactthat it statesit is not an insurancepolicy is not conclusive,
anda companymaybe foundto beengagedin an insurancebusinesseven
thoughit expresslydisclaimsany intentionto sell insurance....Thenature
of a contractas oneof insurancedependsupon its contentsand the true
characterof the contractactuallyenteredinto or issued— thatis, whethera
contractis one of insuranceis to bedeterminedby a considerationof the
real characterof the promiseor of the act to be performed,and by a
considerationof the exact natureof the agreementin the light of the
occurrence,contingency,or circumstancesunder which the performance
becomesrequisite,andnotby what it is called.”

The Respondents’contentionin the casebar is thattheDivision hasnot met its burdenof

proofthat anyof the four prongsenunciatedin Griffin havebeenmet (seeRespondents’

Post-HearingBrief, HearingOfficer Exhibit # 15 pgs. 8-14). The Division arguesthat

theRecordin this casedemonstratesthat the Respondents’activitiesin Illinois meetsall

four prongsof the Griffin caseand the Respondentshould thereforebe held to be an

unauthorizedinsurer under Illinois Law (see Division Post Hearing Brief, Hearing

Officer Exhibit # 16 pgs.7-17).
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DespitetheRespondents’bestattemptsto alter theCCMS programafterJudgeMullen’s

ruling in the Guritz case, the Hearing Officer agrees with the Division that the

Respondents’activitiesin Illinois meetall four prongsoftheGriffin test.

Prong one requires a contractor agreementbetweenthe parties. The relationship

betweenCCM, CCMS and theirmembershipis one that beginswith an offer by CCM

and CCMS, which when acceptedby an applicant is followed by the payment of

considerationby the applicant. The Respondents’ attempt to avoid the contract

requirementof thefirst prongby adjustingtheiragreementwith theirmembersto appear

that theagreement,is not for asetperiodoftime. RespondentBaldwin testified,however

(Transcript p. 269), that membersare terminatedif they miss their monthly share

payment for two months. The Hearing Officer believes that this ability by the

Respondents’to unilaterallyterminatetheirmembersfor non-paymentofpremiumsetsa

de factor time frame for the agreementand thus alongwith the offer, acceptanceand

paymentofconsideration,satisfiesprongone.

Prongtwo requiresthat therebe an insurableinterestpossessedby the insured. CCMS

membershave an insurableinterest in the protection of their health. Prong two is

satisfied.

Prongthreerequiresconsiderationin the form of a premiumpaid by the insuredto the

insurer. CCMS membersarerequiredto paymonthly “shares” (premiumpayments)to

CCM and CCMS in orderto participatein theprogram. If the membersdo notpay, they

areterminatedfrom theprogram. Prongthreeis met.

Prong four requiresan assumptionof risk by the insurer. The Respondentsessentially

basetheir entireargumentin this matteron theirbelief that CCMS is not assumingany

risk in their agreementwith their members. CCM and CCMS promotionalmaterial,

guidelinebookletsand applicationsall include, in numerousand conspicuouslocations,

information indicating that CCMS is not insuranceand that CCM and CCMS are not

agreeingto paythemembers’medicalbills.
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The HearingOfficer disagreeswith the Respondents’contentions. First, the Homeward

Bound decisionclearly statesthat the fact that the term ‘insurance’appearsnowherein

the agreement,or that the agreementstatesthat it is not an insurancepolicy is not

controlling or conclusive. Ratherthe natureof the contractwill be determinedby a

considerationofthereal characterof theagreement.TheHearingOfficer concludesthat

the Respondents’repeatedstatementsthat CCMS is not an insurancecontract are

meaningless. The Record in this caseclearly demonstratesthat the true natureof the

agreementis that it is an health insurancecontract. Secondly, the Hearing Officer

believesthat CCM and CCMS have assumedtherisk ofpayingtheir membersmedical

bills. The HearingOfficer is persuadedby the Division’s argumentshighlighting the

manyways in which CCM and CCMS manageor attempt to reducetherisk of money

havingto bepaid out of theirTrust bank accountsfor medicalbills. TheRespondents

underwriterisks that will be acceptedduring the applicationprocessbasedupon their

view ofahealthyChristianlife style. TheRespondentscontractwith TPA’s to efficiently

handleadministrationoftheirprogram. TheRespondentscontractwith claim processing

providers to assist with claim payments. The Respondentscontract with preferred

provider organizationsto reducehealth care costs. The Respondentsrecognizeand

utilize pre-existingconditions (exceptfor theirown management,seeDivision Exhibit #

26) to reduceliability to CCMS. In short, CCM and CCMS takethe exact samesteps

that licensedhealth insurancecompaniestake to minimize their liabilities undertheir

contracts. The only real differencebetweenCCMS and an insurancecompanyis that

CCM hasconvincedwell meaning,but naive individualsthatit is acceptable,in thename

of religious fellowship, for CCM and CCMS to taketheirmoney to pay a sharedrisk

pool’s medical expenses,until CCM and CCMS unilaterallydecide to no longer pay

thosesharedrisks,possiblyeventheirown.

And finally, the HearingOfficer is convincedthat Griffin’s fourth prongis met by the

JudgmententeredagainstCCM and CCMS by the Montanacourts indicating that the

Respondentswerein breachoftheircontractin theamountof $75,000.00(total judgment

in the amount of approximately$875,000.00). The pleadings in the Montana case
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enteredinto the Recordin this matter (Division Exhibit # 3) indicatea fact patternin

Montanathat is substantiallysimilar to CCMS activities in Illinois. In order to find a

contractbreach and award damagesCCMS must necessarilyhave assumed,or had

assignedto it by the Court, risk under the contract.The HearingOfficer finds that the

evidencepresentedin this matter indicatesthat the Respondentshave conductedan

insurancebusinessin Illinois, without authorityto do so, asthat term is defined in the

Griffin andHomewardBoundcases.

Should the Director of Insurancedeterminethat the factsof this caseindicate that the

fourprongsofGriffin havenotbeenmet, the HearingOfficer concludesthat it shouldbe

held that the Respondentsare nonethelessengagedin the unlawful transactionof

insurancebusinessin Illinois for thefollowing reasons.

First, the Respondents,as discussedearlier, are transactingan insurancebusinessin

Illinois asthat termis describedin Sections121 and 121-3oftheIllinois InsuranceCode.

The Respondents’activities also meetthe “transactinginsurancebusinessin substance

equivalentto anyof the foregoingin a mannerdesignedto evadethis Act” requirement

containedin Section121-3(h)ofthe Code. This statutoryframework,asdesignedby the

Illinois GeneralAssembly, was not discussedor consideredby the Griffin court. As

urgedby ProfessorsKeeton and Widiss, the Director should give greatweight to the

intentofthe GeneralAssemblyin enactingthesestatutesandview themasan alternative

to the Griffin testin determiningwhat constitutesthetransactionof insurancebusiness.

Second,the Griffin Court did not intend its four prongtest to be mandatorilyappliedto

every fact situation involving an issueof what constitutesinsurance. In announcingits

four prongtestthe Court stated: “Thus it appearsthat “insurance”ç~be characterized

as involving: “(four part test)” (emphasisand parentheticaladded). By usingthe word

“can” theCourt indicates,in theHearingOfficer’s opinion,thatthetestis aguidelinethat

oneis ableto useto makethedetermination,if thefactsso warrant. TheHearingOfficer

agreesthat the test can functionally be used to characterizeinsurance in certain
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circumstances,but theCourt,nowherein it’s decision,indicatesthat useofthefourprong

test is mandatoryormustbeusedexclusivelyin makingthedetermination;

Third, the Griffin casecan and should be, again as urged by Keeton and Widiss,

distinguishedfrom the caseat bar. In Griffin the issuewaswhetherthe productGriffin

sold was a servicecontractor the warranty,as opposedto an insurancecontract. The

productwas an agreementbetweenGriffin andthepurchaserto repairorreplacecertain

automobileparts. While not attemptingto denigratetheimportanceof servicecontracts,

warranties,or insurancecontracts that offer similar benefits to consumersor the

industriesthat sell theproducts,noneofthoseagreementsrise to thecomplexlevel of, or

daily importanceto the lives of their purchasersas doesa health insurancecontract.

Becauseof differences in the natureof the risks covered,the indicesof whetheran

agreementis an insurancecontract covering automobile parts or one covering an

individual’shealthrelatedneedsdo not coincide. As such,while theGriffin testprovides

useful guidanceregardingcertain types of insurancecontracts, it was not meant or

designedto be theultimatecontrollingauthorityon the issue.

CONCLUSIONS OF LAW

Basedupontheabove-statedFindingsofFactand theentireRecordin thismatter

theHearingOfficer offersthefollowing ConclusionsofLaw to theDirectorofInsurance.

1) The Directorof Insurancehasjurisdiction over thesubjectmatterandthe

partiesto this proceedingpursuantto Sections121, 121-3,401, 402 and

403 oftheIllinois InsuranceCode(215 ILCS 5/121, 5/121-3,5/401, 5/402

and5/403).

2) TheRespondentsaretransactingan unauthorizedinsurancebusinessin the

StateofIllinois in violation ofSection121 oftheIllinois InsuranceCode.
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3) The Director of Insuranceproperly and correctly issued his Ceaseand

Desist Order in this matter pursuant to Section 401.1 of the Illinois

InsuranceCode(215 ILCS 5/401.1).

4) RespondentCCM should be assessedthe costsof this proceedingin the

amount of $1,737.50 pursuantto Section 408 of the Illinois Insurance

Code(215 ILCS 5/408).

RECOMMENDATIONS

BasedupontheabovestatedFindingsofFact,ConclusionsofLaw andthe entire

Recordin this matterthe HearingOfficer offers thefollowing Recommendationsto the

Directorof Insurance.

1) The CeaseandDesist Orderbemadepermanent;and

2) RespondentCCM be assessedthecostsofthis proceeding.

Respectfullysubmitted,

Date 5 2 ~
TimothyM. C~na
HearingOfficer
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